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PROCEEDI NGS

10: 09 a. m

PRESI DI NG MEMBER DOUG.AS: Good norni ng everyone.
Vel cone to the status conference for the Hidden Hlls Sol ar
Energy Cenerating Systens Project. M name is Commr ssioner
Karen Douglas; | amthe Presiding Menber of this Siting
Commttee. To the far left on the podium ny left,
Comm ssioner Peterman. To ny inmmediate |eft is our Hearing
Oficer Ken Celli. To ny right, nmy imediate right, is
Gal en Lenei, ny advisor, and to his right, Jennifer Nel son,
al so ny advisor. W are being joined now by Eileen Allen,
she is the technical advisor for siting for the
Comm ssioners. And | believe that Saul Gonmez --

ASSCCI ATE MEMBER PETERVAN:  No one else will be
j 0i ni ng us.

PRESI DI NG MEMBER DOUGLAS: No one else will be
joining us, okay. So that's who we have behind the dais.

Let nme ask now for the parties to introduce
t hensel ves, beginning with the applicant.

MR. HARRIS: Good norning. This is Jeff Harris,
here on behal f of the applicant.

MR. JENSEN: Clay Jensen, project manager with
Bri ght Sour ce Energy.

M5. STRACHAN: Susan Strachan, permtting

consultant, I"'mwth Strachan Consulting.
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PRESI DI NG MEMBER DOUG.AS: Thank you. And staff?

M5. WLLIS: Good norning. M nane is Kerry
WIllis, I"'msenior staff counsel. And with me is M ke
Monasm th who is the project manager.

PRESI DI NG MEMBER DOUG.AS: Thank you. Let's see.

Let's go on to the parties, the intervenors. Jon

Zel | hoefer, are you on the line?

(No response.)

PRESI DI NG MEMBER DOUGLAS: Lisa Belenky or Il eene
Anderson from Center for Biological Diversity?

M5. ANDERSON: Good norning. This is Ileene
Ander son on the phone but | amgoing to sign on to WbEx
nmomentarily.

PRESI DI NG MEMBER DOUG.AS: (Ckay, thank you.

Jack Prichett fromthe A d Spanish Trai
Associ ati on?

MR SMTH | am Scott Smith in place of Jack with
OSTA.

PRESI DI NG MEMBER DOUGLAS: Thank you.

And Ci ndy MacDonal d, are you on the |line?

M5. MacDONALD: Yes, I'mon the line on the phone.
Good nor ni ng.

PRESI DI NG MEMBER DOUG.AS: Good norni ng, thank
you.

| see we've got Inyo County.
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M5. CROM Dana Crom Deputy County Counsel, on
behal f of Inyo County.

PRESI DI NG MEMBER DOUG.AS: Thank you. Do we have
ot her representatives of public agencies here in the roon?

(No response.)

PRESI DI NG MEMBER DOUGLAS: Wiat about on the
phone?

(No response.)

PRESI DI NG MEMBER DOUG.AS: No, it doesn't sound
like it.

And our Public Adviser Jennifer Jennings is here
in the roomso thank you, Jennifer.

And with that | will turn this over to the Hearing
Oficer.

HEARI NG OFFI CER CELLI: Thank you. Good norni ng,
Comm ssi oners, good norning, everyone. Hereis alittle
backgr ound.

The status conference on the proposed Hi dden Hills
Sol ar Energy Cenerating System was scheduled in a notice
dated April 18th, 2012.

The purpose of today's conference is to hear from
the parties regarding the status of the H dden HlIls Sol ar
Energy Ceneration Systemis Application for Certification,
which we will be referring to as an AFC t hroughout these

proceedi ngs, and to help resol ve any procedural issues as
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well as to assess the scheduling of future events in this
pr oceedi ng.

The way we will proceed is -- first of all | want
to acknowl edge that this is our |ast schedul ed status
conference. |If we need nore we can do nore but | just
want ed to acknowl edge we don't have any nore schedul ed.

Since we are coming close to the tinme for an FSA
to publish | thought we would hear first fromstaff rather
t han applicant, who would then summari ze their view of the
case status and scheduling, followed by the applicant,
foll owed by Intervenor Zellhoefer if Jon Zell hoefer cones on
the phone. | don't think M. Zell hoefer has participated in
the last, say, like two status conferences. That doesn't
mean anything, he doesn't have to, but | just thought I
woul d acknowl edge that. Center for Biological Diversity, we
have Il eene Anderson today. The A d Spanish Trai
Associ ation would follow the CBD, that would be Scott Smith
today, and finally C ndy MacDonal d who is our |ast
i ntervenor.

W will then provide an opportunity for general
public conment after the status conference this norning.

In terns of background: the staff published a PSA,
which is a Prelimnary Staff Assessnent, on May 24, 2012 and
a Suppl enental Staff Assessnent, which was sinply the
Cul tural section of the PSA, on June 15th, 2012.
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Staff conmbined its PSA and SSA comment periods and
extended themto July 23rd, 2012. date.

At the |ast status conference, which we held on
July 9th, 2012, the parties indicated that the remaining
what we are calling "unresol ved subject areas"” were
Bi ol ogi cal Resources, Cultural Resources, Land Use,
Soci oeconom cs, Visual, Water Supply, Wrker Safety and Fire
Protection, Soils and Surface Drainage or Surface Water,
Transm ssi on Systens Engineering, Aternatives and G owt h-
| nduci ng I npacts. Wich general G ow h-1nducing | npacts
used to be part of Socioecononics but naybe you can explain
later why it needs to be separate. Perhaps it's a bigger
deal in this case.

The Committee would like to hear fromall of the
parties regarding the schedule. | passed out a schedul e.
And one of the things | amgoing to do right now on WebEx is
put up the schedule that we sent. | sent an enmail to
everybody | think yesterday with this proposed schedul e.
This isn't etched in stone, it's just something we're going
to be working off of today.

We'd also Iike to hear about whether unmtigable
i npacts that staff declared as unmtigable in Traffic, Land
use, Cultural Resources and Visual Resources renmain
unchanged as well as the status of those previously

desi gnat ed unresol ved matters.
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Two quick |ast points before we begin. | want to
acknow edge that we have Dana Crom here in the roomfrom
I nyo County. We didn't receive and review the resol ution
passed by the Inyo County Board of Supervisors so the
Comm ttee today would be interested in whether all the
i ssues contained in Land Use such as mergi ng of parcels,
set back, easenents, public roads zoning and General Plan
conpl i ance have been resol ved or where they're at.

The Conmittee al so reviewed the conments on the
PSA that were docketed, which were nunerous, and would |ike
to hear fromparties regarding resolution of any of the --
there were Native American cultural issues, there's the Ad
Spanish Trail's issues, there's various comments addressing

wat er supply in particular. W don't really have to rehash

The comrents were read and will be considered and will be
part of the FSA, | assune.
Finally, | have provided, given you the draft

schedul e, which you all have. The draft schedule is now up
on the WebEx. 1'mgoing to try to do a better job of
centering that so that you can actually read it.

Ari, | tried to bring that up and it didn't change
its position. Can | affect that over here or do | have to
have you do that? Because on mne at |east, on nmy conputer
you can see the whole schedule, all the way down to Fina

Adoption. You know what, | don't need that title up there.
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| f you can scroll it up so that -- yeah, that's better.
There you go. Perfect, thank you. Okay.

So the Commttee is interested in everyone's
coments on the schedule. A finalized schedule will be
incorporated in a Notice of Prehearing Conference and
Evi denti ary Heari ng.

So first let's hear fromstaff this norning
regardi ng the FSA and the schedul e, pl ease.

M5. WLLIS: Thank you. Good norning again, this
is Kerry WIlis, senior staff counsel.

Staff has been working diligently and is on
schedul e for conpleting the FSA on the schedul ed date of
9/ 11.

The only discrete issue that may | ag behind is the
i ssue of avian inpacts fromthe solar flux fromthe towers.

A wor kshop was schedul ed for August 8th and was cancell ed
by the applicant and | have learned this week that it's been
reschedul ed for August 28th. Now, in order for us to neet
t he Septenber 11th due date the biologist wuld have to have
t heir Bi ol ogi cal Resources section in to nanagenent for
review on August 29th. So that would not give her enough
time to incorporate any new i nformati on or any resolutions
of issues that would result fromthe workshop. So that
i ssue, that could possibly |ag behind a considerabl e anount

of tine.
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| don't know if you would like nme to respond to
the letter that was filed by M. Harris yesterday?

HEARI NG OFFI CER CELLI: Yes, please. For the
record, | think we should just say for the benefit of anyone
on the phone that we received a letter yesterday from
Ellison, Schneider, which is Jeff Harris' firm indicating
that they would recommend an Cctober 19th, 2012 publication
date, so that's what we're tal king about. Go ahead.

M5. WLLIS: Wile we are not requesting any
additional tinme | don't believe that staff would be opposed
to nore tine. The extra time could be used to have
addi ti onal workshops to work out issues that are still,
still remain, such as desert tortoise mtigation, as | said,
solar flux, cultural and visual mtigation.

The applicant and the county woul d have nore tine
to come to agreenments on point-of-sale issues, public road
abandonnment and general plan overl ay.

Al so we woul d expect -- we've been -- we were told
quite a -- at one of the workshops that there could be an
agreenent with the Southern Inyo Fire District and the
applicant and we have yet to see any nore information on
t hat .

Al so the county has indicated that in order for
their process to proceed they would need a conplete FSA so

that would be an issue to take into consideration

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N kB O © O N o 00 »h W N R O

In M. Harris' letter he conments that the staff
has received a | arge volune of comments. As indicated here,
it is true. Probably 800, 900 pages worth of comments.

M. Mnasm th has done an extraordinary job of culling the
comments, through the comments and marki ng each and every
comment and organi zing them by technical discipline so that
the staff can have the opportunity to provide coments. 1'd
like for himto describe the process.

HEARI NG OFFI CER CELLI: Thank you, Ms. WIIis.

And also | just want to acknow edge that we received a

Hi dden Hi |l s SEGS Response to Comments Matrix. There is a
stack of these in the foyer at the front door and | am about
to put it up on the WebEx so people renptely can see it.

MR. MONASM TH.  Thank you, Hearing O ficer Celli;
M ke Monasm th, project nanager.

The response to comments really started primarily
because of, initially anyway, |Intervenor MacDonal d, who has
filed extensive comments. And actually previous to PSA
comments has submitted a nunber of docunents and filings,
first as a nmenber of the public and then subsequently
foll ow ng intervenorship.

As was indicated in a previous status conference,
we commtted to tracking those comrents, providing a full
accounting of those. And the decision follow ng the PSA

comments we received July 23rd, the sheer volunme of them we
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felt it was necessary and appropriate, despite the |large
anount of work it required, to put together a matrix that
woul d follow each of the 22 technical disciplines. Provide
a matrix for each one of those that would be couched in the
Response to Comments section and then provide those for al
parties. Not just the public and the agency comrents, which
we woul d always traditionally respond to, but those of
parties, intervenors and the applicant as well.

And so we have started that process. W started
it early. W have been working on it diligently. As Staff
Counsel WIllis indicated earlier we are on track to conplete
our comrents by the pledged date of Septenber 11, which we
had given the Conmittee when it was decided to nove the FSA
publication date back initially from August 1st to Septenber
11th. We are on track.

Qobviously for the reasons that Kerry indicated
earlier we would not be opposed to additional tine.
Certainly the responses that we are providing could be
buffeted and augnented and we will continue to work on those
regardl ess of an extension and have those in the final
docunent we publish, either Septenber 11th or a subsequent
date if one is decided.

HEARI NG OFFI CER CELLI: Thank you.

PRESI DI NG MEMBER DOUGLAS: | just wanted to say |

appreciate the work that you're going to to nmake sure that
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the coments are carefully tracked and catal oged and
responded to, | think that's very hel pful.

(Hearing O ficer conferring.)

HEARI NG OFFI CER CELLI: I'msorry, Ms. WIlis, go
ahead.

M5. WLLIS: | was just going to add, | know you
had requested informati on on unmtigable inpacts and areas
that were probably unresolved fromthe PSA. | think at this
point it's probably a little premature for us to nmake any
comment on that. W have just received sonme of the first
few FSA sections to reviewso | don't really have nore
information on what areas. But like | said, we're certainly
open to havi ng workshops on areas and nmaybe even putting out
our proposed changes to certain conditions that were
probably sone of the ones the applicant had the biggest
concerns about.

HEARI NG OFFI CER CELLI: Once in a while you cone
into a status conference and soneone says "we have resol ved
Vi sual ™ or sonething and so that's kind of what we wanted to
hear about, if there is anything like that. But if not, so
be it.

M5. WLLIS: Thank you.

HEARI NG OFFI CER CELLI: Anything further fromthe
staff?

M5. WLLIS: No, thank you.
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HEARI NG OFFI CER CELLI: Okay, let's hear from
appl i cant, pl ease.

MR. HARRI' S: Good norning, Jeff Harris on behalf
of the applicant. Thank you for the opportunity to be here
at the status conference. |1'll say again how nmuch we
appreciate this opportunity to be before you; it's a very
positive part of the process.

Let nme just kind of wal k through sort of our
t houghts and then we can try to figure out exactly where
t hi ngs are headed here.

The PSA comments were received the 23rd. The
parties filed about, as | recall, about 900 pages of
coorments. And that's all parties, not just the applicant.
| see fromM. Mnasmth's chart that's 1371 indi vi dual
comments. And congratulations to Mke for taking on that
task. | don't know who he made nad but he obviously made
sonebody mad so he got to do that. So nice work, M ke,
appreci ate that.

And | appreciate the Conm ssioners' comrents about
the staff's diligence here. W believe staff is working
hard, every indication of that is staff is working hard and
we believe they're working in good faith. | want to be real
cl ear about that.

Qur concern, as reflected in our letter which we

filed yesterday, is quite sinply there is a difference
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bet ween noting the comments and actually fundanmental |y being
able to respond to them and i ncorporate those responses into
t he docunent. And what | didn't quite hear as clearly that

| thought maybe | would fromthe staff is that except for
the avian issues, that their position is nowthat they are
able to do both those things, identify the issues and
respond to themin the docunent. And doing both of those is
really inmportant. And the entire reason for the letter was
to deal with that second issue, will there be adequate tine
to actually respond to those comments?

And taken outside of the realmof this particul ar
proceedi ng, | have been involved in other proceedi ngs where
when push comes to shove on tinme, essentially the PSA
becomes the FSA. And | am not suggesting that that's going
to happen here but that's the concern that we have nore than
anything el se. There are sonme very serious comments from
t he applicant and from other parties.

And just putting together the matrix is a
her cul ean task and again M. Mnasmth shoul d be appl auded
for doing that. But at the end of the day the reason for
t hose conmments was that gives staff the opportunity to
hopefully incorporate into their final docunent the
substantive i ssues that have been identified in those
coment s.

And so, you know, we really did send the letter
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yesterday. And | feel alittle bit like I've fallen through
the | ooking glass here. | was reading Lewis Carrol

comments yesterday just to kind of put nyself in the frane
of mind for this hearing. But here | sit as the applicant's
attorney suggesting to you that, that naybe a |later date for
a staff docunent is, is a good thing. And that is a first |
am sure, Conm ssi oner.

So why is that? Wiy are we here today in this
sort of utopian environnent? It really is sinply that, you
know. There are sone very substantive issues that were in
our comrents alone; the other parties' comrents as well.
| "' m not suggesting just the applicant has good ideas here
but very substantive coments.

It's inportant that the Conm ssion as a whol e have
a very strong docunent. That guides the entire process
going forward. It shapes the trajectory of the evidentiary
hearings, it shapes the trajectory of the final decision.
And we understand staff's reconmendati ons are just that,
they are recomendati ons and you are the decision-nmakers but
they are inportant recommendati ons and they al ways have
been. It's part of the history and culture and tradition of
this institution.

So we really do want to avoid a situation where we
just leave staff with not enough tine to, you know, convert

that PSA into an FSA that actually catal ogs the comrents and
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substantively -- secondly, substantively responds to those
comments. So that's our thought in ternms of the request for
additional tine.

| am not surprised to hear that staff would be
happy to have nore tinme. W are back out of the | ooking
glass. That's the expected result. And | think 1'd feel
the sane way if | were in their position, you know. | get
nore tinme on a docunent it typically gets better. Not
al ways, sonetines | screw it up. But typically with nore
time you' re able to do a better job with those docunents so
| understand that issue.

There are certain other issues though and I'm
going to describe those as threshold |l egal issues. There
are certain threshold | egal issues that will not resolve
with nore time. And we could wait until we have flying cars
i ke they prom sed us when we were kids, and we still don't
have, for those issues to be resolved. | don't, | don't
think additional tine is going to help resolve those issues.

And again, they are legal issues. And | say
they're threshold | egal issues in the sense that they are
i ssues that can be resolved w thout the factual evidentiary
record in this proceeding. There are things that go to the
nature and the scope of the Commission's jurisdiction. They
go to the nature and the scope of the application of CEQA

nore than anything else, to the project. And as we've
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described it in the past, this project's location is sort of
a law school exam It's sort of perfect. There are state

i ssues, there's federal issues, it's right on the

Cal i forni a/ Nevada border, all kinds of fun stuff.

But those are legal issues and they go to shape
the scope of the staff's analysis. And as we have made
clear in our coments, we feel in certain areas the analysis
is overly broad. And what that does is it results in a
docunent that's 1200 pages as opposed to a docunent that is
a nore reasonable size. It results in an environment where
other parties are going to | ook around and say, | guess we
have to address those issues too in Nevada or those issues
related to "no project” or those issues related to
Confidential Appendix Ato the Cultural Resources section.

So we really have sonething, | think, that shapes
the nature and the scope of the evidentiary proceedi ngs for
all parties. And again, with nore tinme |I don't think these
i ssues are necessarily resol ved.

The applicant has the burden, as we have all been
rem nded several tinmes, of nmaking the case for the
application and for its approval. And part of that burden
is know ng exactly where the bar is. You know, what is the
appropriate scope of the legal issues that are relevant to
t he deci sion the Conm ssion nust make in this proceeding.

And | always kind of come back when we talk in our offices
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about whet her sonething is relevant or not, we always say,
rel evant to any decision the Conm ssion nust make on this
application. And that's really what we're tal king about
here in these threshold | egal issues is are there things

that we ought to be tal king about noving forward?

That all |eads us to the conclusion that we woul d
probably -- | think we are going to be looking at filing
what 1'll call alimted notion. And | mean limted in
terms of its scope. If we wote the 150 page brief that |1'd

get paid to wite, ny client wouldn't be happy with paying
me and you woul dn't be happy reading it. So we are going to
make it very focused. Focus on a few issues noving forward.
Candidly, we are still deciding which issues are
i nportant enough for your tinme and which ones are better
resol ved naybe down the road. But we think the idea of a
limted notion by the applicant is a very good idea that is
going to allow us to fundanentally, | guess, put on the
tabl e what we think the proper view of the nature and the
scope of the Comm ssion's environmental analysis ought to be
on the proper nature of the, of the CEQA anal ysis noving
forward. And if we are able to do that in a time frame, on
a briefing schedule or a notion or sone other procedural
vehi cl e that hol ds your schedule that would be a w n-w n,
obviously. Wiich is part of the reason we have an incentive

to make that notion nore limted.
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| don't want to spend a whole lot of tine going
into substantive legal issues but | guess | want to give you
a flavor of just a couple -- of three types of issues we're
t hi nki ng about in this [imted notion on threshold |egal
i Ssues.

The first one is the Cultural Appendix A And |
understand fromtalking to Ms. WIlis yesterday that staff
may have sone new i nformation on that and we are going to
hear that down the road. But as we sit here today we have a
Cul tural Resources section that very nmuch depends upon a
confidential Appendix A that doesn't protect just the
| ocation of the sites. The public policy behind the
confidentiality on those resource issues, paleo and
cultural, is to protect the sites fromvandalism and ot her
types of activities. Wat we have in the FSA are actua
maps show ng t he et hnographic resources, where they are.
Figures 1, 2 and 3 | think showed those resources so there's
obvi ously sonething nore in that docunent.

W think that's a threshold issue that really
needs to be resolved by the Comm ssion. Maybe we'll hear
nore about that today. Because it shapes the whol e
di scussion of the Cultural Resources section. Wat's in
t hat docunent .

And even before | see that docunent | have a

foundati onal question as to resources |ocated in Nevada and
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in Arizona and in -- Utah, thank you. Are those even
relevant to an analysis that's performed pursuant to the --
to CEQA? Wiich the Cin CEQA as we all know, is
California, the California Environmental Quality Act.

|"ve said in the past, I'mnot sure | need to see
t hat docunent. And what | was alluding to there is just
that very thing. Are those nulti-state issues even rel evant
to a decision that this Conm ssion nust nake under the
California Environnental Quality Act? Are they even
hi storic resources as defined by California | aw and are they
eligible for listing on the California Register of
Hi storical Resources?

Those to nme are threshold issues that are very
important for this Comm ssion to decide right away. They
shape how bi g the docunent is going to be, they shape what
the staff's testinony is going to ook |ike. They shape our
testimony. They shape the evidentiary hearings and whet her
those are two hours of hearings or two days. They're a big
deal. And | think no matter how nuch tine staff does or
doesn't take to put out the FSA they're probably the kind of
things that are not resol vabl e based upon staff | ooking at
our comrents and saying "the applicant is cracked, we ought
to change the analysis.”™ So that's one exanple. | prom sed
to be brief and 1've already violated that but just a couple

nore real quickly.
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HEARI NG OFFI CER CELLI: So far | have two issues
there, confidentiality and this jurisdictional issue.

MR. HARRIS: Correct, yes, | think that's right.
and we owe you a better formulation of those issues. And as
| said candidly, we're still kind of forrulating them
oursel ves and wanting to nake things as limted as possible.

Anot her sort of straight-up legal issue -- and we
did raise all these issues in our comments | think it's fair
to say. But it deals with the alternatives analysis and the
basi c objectives of the project. That to ne is a |egal
guestion. The section of the AFC the | awyers al ways revi ew
and the in-house |awers review for the counsel at the
Commi ssion is Alternatives because those are | egal
guestions. And we feel there's a very fundanental flaw in
the current analysis that staff nay be correcting but that
has to deal with fram ng the anal ysis based upon the
applicant's basic project objectives. And that's really the
di sagreenent as | see it between staff and applicant.

| concede that the applicant's fram ng of the
basi c objectives -- the agency has to nake an i ndependent
j udgnment upon those things but there are bounds on that
judgnment. And the staff | think in this case, and we've
briefed this issue kind of internally legally, has exceeded
t hose bounds. It really does cone down to framng it up

around the applicant's basic objectives.

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N kB O © O N o 00 »h W N R O

21

And this is an unfair characterization but to nmake
the point, essentially what staff has done is converted the
obj ective of building a solar tower of power technology wth
t he generic objective of providing renewabl e energy. And
those are not the sanme. This conpany is here before you
today with an application for a specific technol ogy and
furtherance of a specific Power Purchase Agreenent.

And to convert that basic objective into "anything
that is renewabl e is okay" is not okay according to CEQA and
we think that's a threshold issue. And the reason that
matters then, because virtually any technol ogy that we have
no interest in pursuing beconmes, you know, within the
reasonabl e range of feasible alternatives. So that's an
i nportant |egal issue that we think --

M5. WLLIS: M. Celli, | need to object to the --
M. Harris is making his argunents once again. That
happened at the | ast status conference. And | thought we
are really here to, you know, get updated on procedura

i ssues. And he's gotten into substance, clearly, in the

Al ternatives section that really -- it hasn't been witten
yet. | nmean, we're waiting for the Final Staff Assessnent.
| haven't reviewed it so | can't even say howit's -- where

it's going, for himto be arguing about sonething that's
actual ly not published yet.
HEARI NG OFFI CER CELLI: Right. And just let's
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take a step back for a noment. This is a status conference,
everybody, so we are not taking evidence and we are not

| istening necessarily to argunent per se. W're really here
to find out how the parties are progressing, what is going
on in the Hdden Hlls matter. W are way short -- well not
way short but we are short of a prehearing conference and
evi denti ary heari ngs.

But this is useful information and this is
informative. It sounds to ne |like where M. Harris is going
with this is he talked about a limted notion on sort of
these threshold jurisdictional |egal questions. O not just
jurisdictional |egal questions because there's this
confidentiality thing and now there's a -- I'"'mgoing to
couch it as the scope of alternatives issue. So he's giving
us sort of the sense of it.

| guess, you know, if you could limt it down that
woul d be hel pful. But | just want to say that this is
useful because if we know that there is a notion conm ng we
can kind of limt it and we can pretty nuch tell the parties
what we need briefed and that sort of thing.

PRESI DI NG MEMBER DOUG.AS: You know, | am just
going to add. Certainly on commttees on which | have
served | have not been shy about asking for briefing ahead
of tinme where that briefing has been, in our view, useful.

But | would appreciate it if rather than making argunents
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you just described or listed the issues that you're

consi dering asking for briefing on.

MR. HARRIS: And thank you. | promise not to
watch Inherit the Wnd again anytinme soon. Yes, | wll be
-- I will be brief then.

The jurisdictional questions, M. Celli, there are

really two nuances to that and then I'"'mgoing to stop. The
first one is whether under CEQA you | ook at the project
features |l ocated in another state. So the transmi ssion |line
and the gas line is located in Nevada. Are those features

that ought to be analyzed in the CEQA docunent? And our

view on that is "no" and we can explain why. The other
nuance on that is the question of whether you ought to be
| ooking at the project's effects in another state. And
again, we will brief those issues.

So I"'mgoing to guess |I'I|l stop there and put us
back on track to say, you know, we want to make it a limted
notion. We want to basically give you what we think are
threshol d i ssues, threshold | egal issues to nove this thing
forward. W are perfectly anenable to doing that on the
schedul e that's been put out there if that can be arranged.

We are just very interested in sort of hearing
definitively fromstaff whether they thing by the 11th

except for the avian issues, that they can both categorize

the coments and respond to them
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| think I amgoing to go ahead and acknow edge ny
wor n out wel conme and stop.

HEARI NG OFFI CER CELLI: Thank you for your
comments and thanks for the heads-up on this notion. | just
want to raise a couple of things about this so we can have
sonme sense of where to go.

It seens to nme that the jurisdictional question,
what -- | mean, that's straightforward, that's just a matter
of briefing. That's a legal brief. How far do we have to
go with the CEQA anal ysis into Nevada and points beyond is
sonmething | think the parties can brief pretty clearly.

And M. Harris, you acknow edge that there's sort
of this, there's the direct |anguage of CEQA that talks
about, okay, it ends at the border but then there's also the
effects. I'msure you will brief all of that.

| was |ooking into confidentiality on nmy own
anyway because | have concerns. There has been di scussion
about confidentiality and | have sonme concerns with regard
to how to handl e confidential information as we get to the
heari ng.

M5. WLLIS: Could I --

HEARI NG OFFI CER CELLI: Ms. WIlis, go ahead.

M5. WLLIS: Could | address the Cul tural
Appendi x?

HEARI NG OFFI CER CELLI: Oh yes, please.
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M5. WLLIS: 1Is it appropriate?

HEARI NG OFFI CER CELLI: Yeah, and tell us what it
is and --

M5. WLLIS: GCkay. | have reviewed it and it has
been docketed so it's kind of a nobot issue as far as that
goes. It was a -- it was a -- sonme of the information was
based on informati on and di scussion that was gathered from
our Cultural Resources expert M. Tom Gates, Dr. Gates, who
had a confidential relationship with the tribes. They would
no respond to himand give himinformation wi thout him
signing a confidential agreenent.

HEARI NG OFFI CER CELLI: | just want to be clear.
The PSA contained a Cultural section. Actually what we call
the SSA was the Cultural section. And attached to the SSA
was Appendi x A, right?

M5. WLLIS: Well it wasn't attached because |
think it was confidential at the tine.

HEARI NG OFFI CER CELLI: Gkay. So there was sone
menti on of an Appendix A that was confidential. So nobody
has seen Appendi x A

M5. WLLIS: Well it's been docket ed.

HEARI NG OFFI CER CELLI: And when was it docketed?

M5. WLLIS: Yesterday, | believe.

MR. MONASM TH. This norning. It was sent to

dockets this norning so we will have it published and up on
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the Web. W are also going to proof of service it so al
parties will be served with it so we'll go beyond j ust
docketing it. But it will be up on the Wb for everyone to
see this afternoon.

HEARI NG OFFI CER CELLI: Ckay, great.

MR HARRIS: Can | ask for clarification? 1|s hat
the entire docunent or is it a redacted --

M5. WLLIS: WMy | finish? 1 still -- sorry.

HEARI NG OFFI CER CELLI: The question from
M. Harris was, is it a redacted docunent.

M5. WLLIS: That's what | was trying to get to,
that was ny next sentence. It is redacted. 1It's not
heavily redacted. | would say it's probably -- it's just
some words here and there, some phrasing. And |'ve | ooked
at what is redacted and fromny opinion | don't think it
i npacts the, you know, the value of the docunent as a whol e.

The information was -- it was shown back to the
tribe to find out if that was okay to reveal the information
that is being revealed and they were, they were satisfied
that, that the limted amount of redaction was okay.

We believe that the docunent is, you know, fairly
conplete. There isn't really anything redacted that is
going to make any difference on the Cultural section.

HEARI NG OFFI CER CELLI: Can you give nme a little

nore description? |In other words, | have been through
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Cul tural once. You know, it's a big docunent so | don't
have total recall. | don't even renenber -- | Kkind of
remenber a nmention of Appendix A | don't renenber seeing
Appendi x A, obviously, it wasn't attached. But what |
wanted to ask is, what was the purpose of Appendix A? |Is
this just a listing of sites and artifacts or is this a
further discussion of sone discrete area or what? Wat is
Appendi x A?

M5. WLLIS: It's nore of a discussion on the
et hnographic i ssues. There are stories, information that's
given that were told by nenbers of the tribe and shared with
M. Gates that would, that would give himnore information
about the inportance of the area.

HEARI NG OFFI CER CELLI: That's tribes
et hnographi ¢ di scussion of the site?

M5. WLLIS: [I'Il have Dr. Gates discuss it a
l[ittle bit nore. | think he is better --

DR. GATES: Good norning. M nane is Thomas
Gates, | am an ant hropol ogi st and was hired because of ny
expertise, partly with tribal governnents.

The specific question you' re asking about what is
et hnographic, what is that as a resource? | would sinply --

HEARI NG OFFI CER CELLI: No, actually ny specific
guestion is what is in Appendi x A?

DR. GATES: Appendix A is ethnographic information
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gathered fromprimarily the Pahrunph Paiute tribe.

HEARI NG OFFI CER CELLI: And this is in the form of
standard -- this isn't a table, per se, it's just witten
text, paragraphs?

DR GATES: The docunent itself would be a
conbi nati on of narrative, maps and tabl es.

HEARI NG OFFI CER CELLI: Ckay.

DR GATES: There's also sonme historic
phot ogr aphs.

HEARI NG OFFI CER CELLI: Do you have -- can you
give us a percentage? Wat percentage do you think, of this
docunent, has been redacted?

DR GATES: Two percent.

HEARI NG OFFI CER CELLI: GCkay. And how many pages
i s Appendi x A?

DR. GATES: The total is -- with the photographs,
whi ch are 27 photographs or 27 pages of photographs. But
the text itself is 103 pages.

HEARI NG OFFI CER CELLI: Gkay. And the nature of
the things that are -- | take it sonebody went through with
a bl ack marker and crossed out.

DR GATES: | did.

HEARI NG OFFI CER CELLI: Ckay.

DR GATES: In collaboration with the triba

government that provided the information originally.
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HEARI NG OFFI CER CELLI: GCkay. That's really al
the informati on we need at this point.

DR. GATES: Thank you.

HEARI NG OFFI CER CELLI: So thank you very nuch

VWhat's likely to happen, unless the parties can
wor k out sonet hing and conme up to sone agreed upon
di sposition with regard to the confidentiality, is when we
put together the Notice of Prehearing Conference and
Evidentiary Hearing and probably the Hearing Order we are
going to ask in addition to the parties identifying what
their exhibits are, to identify those exhibits that they're
claimng or that need designation as confidential, okay?

What woul d then probably happen is we will have
sonme sort of -- well, before | even get to this let nme just
say that oftentines in the past when confidential issues
have cone up the parties have actually | ooked at it
objectively and said, do we really need this? 1Is this
really inportant? Does this really make that much of a
di fference one way or the other. And so many tines it
doesn't that we are able to escape the whol e probl em of
confidentiality.

And that would be, in the Conmttee's view, the
best of all possible scenarios. Because there's a
presunption in favor of an open and a public record and we

want that. W want to preserve that to the extent that we

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N kB O © O N o 00 »h W N R O

30

can. And the Conmittee -- so the proponents of confidential
information, in this case staff, there may be ot her things,
have the burden of showing up why it needs to remain
confidential .

And we are going to do a bal ancing test
essentially between, you know, the harmthat would cone from
di scl osure versus the necessity for the privacy of the
information, of the confidentiality. And that would
probably be acconplished in an in canera hearing and then we
woul d make some determ nations as to what conmes in and what
isn't and then let the parties decide whether it's that
i mportant to them or not.

But 1'm encouraging the parties. | know you said
you have an August 28th workshop coming up. That woul d be
the tine to have those discussions with all of the parties.

| understand that we are bound by statute. There
are certain things that absolutely have to be confidential,
no problemthere. But sone things | amnot sure about.
Maybe this requires further briefing.

And in fact, as long as we are talking about
briefings and notions, this is sonething we are going to
want to know about, which is howis it that an above-ground
trail that everybody seens to know about, if that's
sonmething that is going to be -- if you are going to request

confidentiality with regard to the trail.
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Because | did see sonething regarding the -- |

think it came fromthe O d Spanish Trail Association, a

request for Miule Trace to be confidential. | don't
understand that. We'II|l probably need to see a briefing on
that. So | just want to be clear with everybody that the

presunption favors open record and di scl osure of information
and public view ng.

So far we have tal ked about the issue of, again,
think it's strictly legal, strictly a |l egal issue, what goes
beyond -- you know, what needs to be anal yzed beyond state
bor ders.

This confidentiality, that m ght be a fact-based
i ssue that could be natter by matter, you know, item by
item evidence by evidence.

The Alternatives, now we're getting into that gray
area. Sonetinmes you need to hear what the evidence is. By
the sane token, | hate to go into an evidentiary hearing
wi th some unresolved | egal issue that if we could have
resolved it up front could have saved us a lot of time or
not caught somebody unawares, scranbling to nmake up for |ost
ti me because they didn't realize that somethi ng was needed
in their analysis.

M5. WLLIS: My | address that?

HEARI NG OFFI CER CELLI: Pl ease.

M5. WLLIS: Actually during our -- what date was
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that, the workshop? The workshop that we had here July 2nd.
The applicant did discuss their, their |legal issues quite
consi stently throughout the workshop so we are aware and it
is also presented in their coments so it's not something
that we aren't considering.

HEARI NG OFFI CER CELLI: It sounds like there's an
i npasse, though, otherwise it --

M5. WLLIS: W do believe it's also factual -based
if you | ook at the actual objectives that they've included.

So once you get into that then you have to | ook to the
obj ectives thensel ves and say, are they too narrow, are
t hey, you know. And that, and that beconmes nore of a
factual issue that we believe is premature to be briefing,
personally. | mean, it's just too early.

HEARI NG OFFI CER CELLI: You know what wi |l happen
is we'll get a notion, we'll hear what the notion is. You
can respond to the notion. The parties will brief it and
t hen, you know, part of the risk that the applicant is going
to run here is that the response fromthe Comrittee on
sonmet hing would be that this is just too factual, it's
premature or whatever. We'Ill look at it, we'll figure it
out and do the best we can. (bviously the whole point of
this is to try to nove things forward and advance to
hearings in as organi zed way as we can and really reduce

i ssues where we could where that's avail abl e.
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So ny sense is there's three issues. There's this
Al ternatives, there's the Nevada/ California border question

and there's the confidentiality of the redacted Appendi x A

And any other -- I'mreally interested in this
confidentiality stuff. | would really like to clear that
out up-front if we can. It would be good to know that.

Anything further on that, M. Harris?

MR HARRIS: At the risk of being accused of
arguing the nerits just briefly. On the confidentiality
thing I think you' re correct. The |law provides for certain
things to be protected, sites fromvandalism and not hing
else. So | think the redacted docunent may go a | ong way
towards narrowi ng the issues here but | don't think that it

resol ves them necessarily.

As to the Alternatives issues too, | think that we
hear that they can't be too narrow. | think that's contrary
to the law too but I'Il brief these issues.

HEARI NG OFFI CER CELLI: And you know, you may very
well find that the newy-filed Appendix Ais fine and noots
t he whol e probl em anyway so we'll see. W're relying on
you, really. That's your notion to bring and we'll have the
parties respond to the notion.

M5. WLLIS: And it is possible we -- the
di scussion | was having with Dr. Gates is to see if there

was a possibility of having a view by the applicant's
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cultural resource specialist of the redacted -- the
unredacted portions of the docunent. W'I|l be discussing
that as a possibility as well.

HEARI NG OFFI CER CELLI: Al right. That's --

M5. WLLIS: |If they are -- it is very -- fromny
viewit's very mnor, you know, little words here and there
type of thing.

HEARI NG OFFI CER CELLI: That woul d be a good i dea.

Certainly that would be between the staff and the Native
Americans. And usually they're with a non-di scl osure
agreenent. Perhaps there would be a, you know, the other
side's expert, a qualified expert comng in and that woul d
be okay. So we'll look forward to seeing that. Do you have
sonme sense of by when you would have that notion filed?

MR. HARRIS: Yes, very soon. But we have to make
a decision on this, | think probably by the end of the
nont h.

HEARI NG OFFI CER CELLI: Ckay.

MR HARRIS: |1'd like to give you a "no |later
t han" date but believe nme, there's a |ot of discussion about
these issues. Today's discussion is helpful. W'Ill take a
| ook at what was docketed today. |'mnot sure letting our
expert see it alone solves the problembut, again, 1'll
brief those issues. | think it's really a question of what

the public is entitled to see as nmuch as anything el se.
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HEARI NG OFFI CER CELLI: That's a good point. You
know what 1'd like to do? This is all leading to a
di scussi on of our schedule. But | want to hear fromthe
other parties first and then I want to sort of roll up our
sl eeves and tal k schedule. So let's just hold that.

The next person, Jon Zell hoefer, are you on the
phone today? M. Zellhoefer, did you call in?

(No response.)

HEARI NG OFFI CER CELLI: Okay, let's hear from
| | eene Anderson on any of these matters and schedul i ng
especi al ly.

M5. ANDERSON: Great. Yes. | have a couple of
comments and it's primarily on scheduling because as you al
know | amnot an attorney so | can't weigh in on any | egal
i ssues for sure.

| was going to discuss the issue about having the
Final Staff Assessnent just nine working days after the flux
wor kshop that's coming up. And so we see great value in
post poning the FSA so that it does or can incorporate an
anal ysis stenm ng fromthat workshop, which we are certainly
| ooking forward to. So with that regard we woul d be fine
with extending the Final Staff Assessnent until OCctober
19th. | think that's when the applicant has suggested and
t hat would be fine with us.

The other thing | actually had a question about is
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| was in the -- adjacent to the project site on July the
23rd after a thunderstorm and happened to be able to
docunent a huge flood. Tecopa Road was conpletely flooded
out and there was sheet flow flowi ng across the project
site. | took a video of that but what | am not clear about
is how | would docket that. Do | just submt it by DVD?
Because obviously that's too |arge for enuail.

HEARI NG OFFI CER CELLI: | think a DVD is the way
to go. Wuat you'd need to do is you have to | abel it.
You' d have to have, you know, Hidden Hills HHSEGS; you'd
have to have the case nunber on it, on the disc itself.

M5. ANDERSON: Ckay.

HEARI NG OFFI CER CELLI: And Jennifer Jennings has
sonme thoughts on this; why don't you conme on up. This is
our Public Adviser Jennifer Jennings, go ahead.

M5. JENNINGS: She can just send it. Just send it
in, Ileene. Send in the disc and it will be docketed that
way.

HEARI NG OFFI CER CELLI: Did you hear that?

M5. ANDERSON: Ckay, great.

HEARI NG OFFI CER CELLI: Geat, thank you

M5. ANDERSON: And I'Il serve the parties as well.

MS. JENNI NGS: Yes, yes.

HEARI NG OFFI CER CELLI: Correct.

M5. ANDERSON: And | think that is the extent of
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my comments at this point.

HEARI NG OFFI CER CELLI: Well thank you very nuch.

| just want to nake sure that the disc is clearly | abel ed

so we know what it is, you know. You would say --

M5. ANDERSON: | will --

HEARI NG OFFI CER CELLI: -- flooding of July 23rd
flood of site or sonething like that.

M5. ANDERSON: | will nake it as descriptive as
possi ble and put all of the identifying information on the
disc itself.

HEARI NG OFFI CER CELLI: Great, thank you very
much.

M5. ANDERSON: Thank you.

HEARI NG OFFI CER CELLI: Next we'll go to -- now
Scott Smith, you're standing in for Jack Prichett, right?

MR SMTH |I'mstanding in for Jack, yes | am
and | have no comments at this tine.

HEARI NG OFFI CER CELLI: | would like to ask you
about this extension of tinme for the FSA, the Final Staff
Assessnent. Do you have any objection to that or do you
think it's a good idea or what?

MR SMTH W have no objections to it.

HEARI NG OFFI CER CELLI: Ckay, very good. Thank
you very much, thanks for participating.

MR SMTH  You're wel cone.
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HEARI NG OFFI CER CELLI: Stay here with us, we're
going to continue on.

MR SMTH |'m here.

HEARI NG OFFI CER CELLI: Ckay, great. G ndy
MacDonal d.

M5. MacDONALD: Hi. Okay, with respect to the
applicant's notion to extend the FSA. |'m supportive of
t hat extension; there's a lot of information that | would
still like to see.

One of the questions | wanted to ask kind of abo
the status was the well punp test because | know there's
been a lot of activity the |ast couple of days on Well 3.
And | -- we hadn't been clear yet on whether they were goi
to performthat or not. Qbviously if they performit,
extended time would give us nore tinme to actually review
those results. So before going any further | kind of want
to ask M. Harris what is the status of the well punp test
i ssue?

HEARI NG OFFI CER CELLI: Thanks, |let me ask that.
M. Harris, please.

MR. JENSEN: This is Cay Jensen.

HEARI NG OFFI CER CELLI: M. Jensen.

MR JENSEN: [I'Il handle this one. W have in
fact began to nove forward on what we're calling Aquifer

Performance Test nunber 2 and we provided a draft copy of
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that plan for staff's courtesy review of that docunent. W
are, in fact, on-site drilling an additional punp well.
It's been permtted by Inyo County and noving forward with
getting additional data to support and hopefully answer sone
of the questions that have been raised throughout the
process.

We expect that -- the actual flow test to begin
next week. W do,in fact, have 24/7 security on-site
watching it at all times to nake sure we don't have a repeat
of the previous incident. W expect to have those early
results in approximately three weeks and at that tine we
plan to provide that information to the Conm ssion staff.
To confirm that would be additional information that could
be provided that would further substantiate or provide
justification for pushing to the COctober FSA date.

HEARI NG OFFI CER CELLI: Three weeks fromnow is
Septenber. The first week, second week of Septenber the
results would be of f?

MR. JENSEN: Correct.

HEARI NG OFFI CER CELLI: And available to the
parties?

MR. JENSEN: Yeah, yeah. There's sonme anbiguity
there or sonme flexibility in that the actual punp test
program as we've described in sonme of our earlier status

conferences -- sorry, in sone of the workshops.
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The duration of that test |argely depends on how,
how t he aquifer perforns and how quickly it hits quote/
unquote "steady state.”™ So if there's been nultiple days of
punpi ng and there's not a change in the nonitoring regine
then you stop that test, no need to continue. So we have it
set up now with some flexibility on how long that goes to
make sure that we achieve a steady condition

So if things go as we expect themto, three weeks
is, is -- around the time that we'll have at |east a draft
briefing packet. The full docunent report to describe the
process in its entirety with the supporting exhibits and
appendices, that's likely to be an additional week beyond
that. So about four weeks fromnow we'd have the conplete
docunent. But to provide sone initial feedback that could
help feed into an FSA woul d be about three weeks.

HEARI NG OFFI CER CELLI: Excellent, thank you.

Ms. MacDonal d, did you get that?
M5. MacDONALD: Yes | did and thank you. A couple

of questions or | guess coments, one or the other, about

that. So they're drilling another nonitoring well now. He
said the actual punp test will not start until next week.
And the three weeks -- within about three weeks fromthere

that we could expect prelimnary results.
Now one of the questions that | had was in the

original well punp test CEC staff had laid out three
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separate conditions to provide sonme flexibility, as he was
saying. The first was at mninumthe test had to be seven
days. The second was if things had not stabilized it had to
go to 14 days or until things stabilized. So ny
under st andi ng was that was the conditions placed by staff
the first time. Are there simlar conditions on this one?
That woul d be the next question that | have.

HEARI NG OFFI CER CELLI: You know, that is sort of
a wor kshop kind of question, really.

M5. MacDONALD: Ckay.

HEARI NG OFFI CER CELLI: | just want to --

M5. MacDONALD: Well | was trying to get a sense
of tinme frame. Because if the well punp test doesn't start
until next week it's going to take at |east a m ni mum of
seven days fromthere. Then another three weeks before the
prelimnary results and then another week or two for the
final results. That was the goal of why I was asking that
guesti on.

HEARI NG OFFI CER CELLI: | get that. Your question
is a good one and it's information |I'm sure you want to
know, it's just it's a little too factual for us at a status
conference. But what I'mthinking is you are going to have
a workshop on the 28th of this nonth and you'll be able to
-- I"'mgetting an indication fromstaff, go ahead.

M5. WLLIS: I'msorry to interrupt. The workshop
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on the 28th is a joint workshop with the Rio Mesa team on
solar flux. So we would need to schedul e an additional

wor kshop to discuss all thee other issues probably sonetine
at the beginning of Septenber if the date -- if the date for
the FSA is noved to Cctober.

HEARI NG OFFI CER CELLI: Ckay, that's fine. And
that may or may not -- | don't know if you are going to have
nore wor kshops or not after that. But in any event the
point is, this data is going to be conpleted in plenty of
time to nake the FSA and to be anal yzed by staff, right?

MS. MacDONALD: On the -- on the 11th or the 19th?

HEARI NG OFFI CER CELLI: This would be the Cctober
date we're tal king about now, which is Cctober -- oh, | had
witten that dowmn. The 19th, is it? Yes, COctober 19th,

Ms. MacDonal d.

M5. MacDONALD: Ckay.

HEARI NG OFFI CER CELLI: The reason |I'm sayi ng t hat
i s because you are going to have an opportunity to conment
on the FSA as wel|.

M5. MacDONALD: Right, | do understand that.
just was -- | was just trying to figure out if the well punp
test information data was going to be incorporated in the
FSA or not. And that would depend on, you know, due to the
timng of it, if we were doing Septenber 11th or COctober

19th. So that's the only purpose why | brought that up.
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HEARI NG OFFI CER CELLI: Oh, very clear.

M5. MacDONALD: Wth respect to -- pardon ne?

MR HARRIS: If | could -- | just want to rem nd
fol ks that the additional well punp test is not a |egal
requirenent, it is not a regulatory requirenent, it's
sonet hing the applicant has offered to do. W think it's
good and hopefully it's going to convince staff that our
prior tests were accurate. So | don't want anybody -- |
think we need to workshop the issue at all.

HEARI NG OFFI CER CELLI: No, | wasn't suggesting
that. But nostly what ny concern was -- her concern
obviously was is she going to get an opportunity to really
| ook at and get into the information. And with the extended
time now of the FSA it sounds to ne |ike she will.

And so -- Ms. Allen, you had a question?

MS. ALLEN: This is Eileen Allen. M. Jensen,
this is a lay-person's question. If there were to be
anot her flash flood event would that have any effect on the
wel | test schedul e?

MR. JENSEN: That's a conplicated question to
answer but we don't expect that it would. The event that
was being referenced today that the video will be submtted,
we have an on-site nmet station, we track weather data, it's
obviously very inportant for our business unit, and that was

a fairly significant event. Now we don't know exactly where
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it fits in the scale of things. And frankly, fromthe
l ogging that we did on-site, it was typical of a desert
stormevent. And of what significance, we're not sure. And
Tecopa Road did experience sonme significant water that,
frankly, was matchi ng what our anal ysis showed woul d occur
during that event.

At the particular |location where the well drilling
is going at Wll 3 and what we are calling now Wll 3-B,
which is the new nonitoring well, it's 100 feet off of the
Tecopa Road roadway. Likely it would not cause a
significant issue if we had a simlar sized event.
Qoviously if we had a | arger size event then w thout any
drai nage facilities in place or sone of the protective
nmeasures that m ght be put there could be some inpact on
schedul e but it's not expect ed.

MS. ALLEN. Thank you.

HEARI NG OFFI CER CELLI: So | want to go back to
Ms. MacDonal d because this is your -- you have the fl oor
Ms. MacDonald. So did we resolve that question regarding
the punp test and the timng?

M5. MacDONALD: Not really. And because it's
related to the FSA. But it sounds to ne |like through the
di scussions the FSA is being noved to October. So I wasn't
that clear until this conversation that that's kind of where

we were | eaning.
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| guess the only other question | mght have is
maybe to staff as to whether they would find it -- the well
punp test data to be pertinent in their devel opnent of the
FSA or not? That would be the only remaining question in
terms of tinme table between Septenber and Cctober.

And then fromthere obviously I have a few
comments with respect to the draft schedule. | thought that
nost of the stuff is spaced just one week apart. G ven the
-- | amnot famliar with if that's normal or not but it
seened incredi bly fast-paced to ne. Especially considering,
you know - -

HEARI NG OFFI CER CELLI: It is actually --

M5. MacDONALD:  Pardon ne.

HEARI NG OFFI CER CELLI: This is very normal. This
was a little fast-paced because when we first put this
together the idea was to try to get a decision. The
applicant had indicated they needed one before 2013 began.
Now we are going into the first quarter sonewhere of 2013.

But this -- the way that -- | don't knowif you're
-- are you looking at a conputer, M. MacDonal d?

M5. MacDONALD: Yes, |'ve | ooked at your draft
proposed schedul e.

HEARI NG OFFI CER CELLI: GCkay. So really when
applicant files testinony -- applicant's testinony is pretty

much usual ly the AFC and subsequent data responses and ot her
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decl arati ons.

The intervenors file their testinony which, you
know, isn't sonething typically you start doing after, you
know, this is sonething you ve been garnering all along. So
the intervenors file their testinony four weeks after the
FSA.

The last day to file a petition, five weeks from
t he FSA

Rebuttal testinony. Rebuttal testinony is your
testinmony that you are going to file that rebuts testinony
that was already filed by other parties.

This is very normal the way we do it. [It's
actual Iy standard.

M5. MacDONALD: Seven days apart?

HEARI NG OFFI CER CELLI: Yes.

M5. MacDONALD: Ckay. Wth respect to the
response to the FSA, the three weeks, considering if the FSA
is anywhere close to the size of the PSA. Wen the PSA was
publ i shed we had a status conference ten days after,
approximately, and at that tinme nobody had said that they
even finished reading the PSA

And so, you know, with three weeks. |If the FSAis
the sane size or even larger, three weeks is for the
applicant, obviously. | thought that was a little short and

would i ke to see at the very least a little tinme extended,
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especially since so much additional tine is being granted to
staff to make sure that they get their stuff right.

So | would like nore, alittle bit nore of an
opportunity, at least I would, to be able to revi ew what
staff wote, what staff changed in it prior -- because
between reading it and then having to prepare testinony
based on it, you know, those are two pretty big jobs as this
PSA stands or FSA if it's simlar. So | guess that's what |
would i ke to state is at the very least | would like to see
alittle bit nore time put between the FSA publication and
t he testinony.

HEARI NG OFFI CER CELLI: So you nean intervenors
t esti nony.

M5. MacDONALD: Well, | guess that's the only one
| could speak for, the applicants obviously can speak for
t hensel ves, but yes.

HEARI NG OFFI CER CELLI: GCkay. Anything further on
schedul i ng?

M5. MacDONALD: No, | think that's it, thank you
for asking.

HEARI NG OFFI CER CELLI: Thank you and thank you
for your coments.

| just want to say on behalf of the Commttee that
what has happened so many tines in the past things |ag of

necessity. There's things that are unforeseeable that are
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going to come up. And then it seens to al ways cone out of
the Committee's hide to have to wite the PVPD |ike
yesterday and | just don't think that that serves anybody.
And so we need to -- | just want to nmake sure that there's
enough time built into the whole schedule so this is
reasonabl e.

Having said that, the new -- okay. | just want to
| ook at our current schedul e because really this is the
skel eton we are going to be working off. These are the
events.

The briefing fromapplicant -- then if the FSA
isn't going to cone off, isn't going to publish until
Cctober then there's plenty of time between now and then to
brief these issues. Gve the parties a chance to respond,
rebut and actually if need be have a hearing.

Now t here may or may not be the necessity for a
hearing. |If the briefs are thorough enough the Committee
woul d be able to just issue an order right off the briefs
and that woul d probably be the best way to go, if it really
is a factual -- I"'msorry, a legal-only question then
there's no need to hear you say orally what you have al ready
said in paper. So that would probably be the best way to go
is just briefs.

Do you think you could get your briefs out in the

next, say, two weeks, M. Harris?
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MR. HARRIS: Yeah, | think -- we were targeting
internally the end of the nonth and have every incentive to
better that date, obviously, so no later than 8/31. | I|ike
your formul ation of days after because if we get it in a
week early then you can, you don't have to wait an extra
week.

HEARI NG OFFI CER CELLI: Al right. So if you are,
if you get your notion out, staff, what do you need, one
week, two weeks?

M5. WLLIS: | guess it depends on the timng at
this point. [If it cane at the end of the nonth | would
i mgi ne two weeks woul d be appropri ate.

HEARI NG OFFI CER CELLI: GCkay. So that woul d take
us to the mddl e of Septenber sonetine. Let's say the week

of the 14th or 15th of Septenber. OCh, wait a mnute, is

t hat Septenber or Novenber? |1'mlooking at a cal endar,
folks, which is -- I"'mnot just talking to nyself. GCkay, so
m d- Sept enber; let's say sonetinme around 9/15. If it cane

off on 8/ 31 then by 9/15 responses. How about one nore week
after that would take us to about 9/21 for rebuttal and then
decision within -- | think the regs give us 30 days to make
a decision. W would do it as quickly as we could but
basically we'd turn it around in | ess than 30 days.

Qobvi ously the sooner the better for the parties.

Ms. Jennings, did you have a conment?
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M5. JENNINGS: Yes. Just, you know, there are a
| ot of interested parties other than the applicant and staff
here. |I'mnot sure that -- we don't know really what the
scope of the notion is going to be. But if the Commttee is
going to make a decision on Alternatives Analysis, Cultural
Resources confidentiality, | expect others will want to get
i nvol ved.

HEARI NG OFFI CER CELLI: Right, but it's limted to
the parties. So basically --

M5. JENNINGS: Yes | understand that.

HEARI NG OFFI CER CELLI: Ckay.

M5. JENNINGS: But | think that you may have
additional parties by then as well. And Ms. MacDonald |I'm
sure will want to weigh in on Alternatives and on the
Cultural. So I think you need to have the schedul e refl ect
that you will have non-conpani es participate in this process
and give them additional tine.

HEARI NG OFFI CER CELLI: Well.

M5. JENNINGS: And | also wanted to state that |
agree with Ms. MacDonald on the issue of the testinony from
the intervenors should be later than four weeks after FSA
is, is published.

HEARI NG OFFI CER CELLI: Thank you, the Committee
will look into that.

MS. ANDERSON: This is |Ileene and | know t he
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Center is very interested in participating in the
Al ternatives briefing.

HEARI NG OFFI CER CELLI: Certainly, everyone is
going to be. The reason | was just asking staff was |
wanted to get a sense since staff, this isn't the only case
that they've got. | wanted to ask a busy party what they
t hought a reasonabl e turnaround tine would be and ki nd of
use that as a gauge. | think two weeks should be plenty of
time for all of the parties to be able to respond to the, to
the notion. So Ms. MacDonal d, the A d Spanish Trai
Associ ation, M. Zellhoefer and CBD, which is right now the
sumtotal of our intervenors, will all have an opportunity
to weigh in. 1In fact we're | ooking and we're expecting
briefs fromall of those parties. But right now |I'mjust
sort of doing a back of the envel ope cal cul ati on of what the
timng would be Iike.

MR HARRIS: M. Celli.

MS. JENNINGS: Excuse nme but | -- Jennifer
Jennings again. | have to disagree with that. | nean,
staff lives these issues, Alternatives Analysis, |ooking at
many projects, so they have a deeper background than you can
expect other parties to have so | do think that the other
parti es deserve nore tine.

MR HARRIS: M. Celli, if I could point to the

regul ati ons.
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HEARI NG OFFI CER CELLI: Go ahead.

MR. HARRIS: 1716.5 governs the dates.

HEARI NG OFFI CER CELLI: Right.

MR HARRIS: 1716.5 says that responses to the
petition shall be filed -- it's not a may -- shall be filed
wi thin 15 days of the petition unless otherw se specified by
the Presiding Menber and the decision is within 30 days. So
there's a very famliar process for the Comm ssion in
dealing with these things.

HEARI NG OFFI CER CELLI: Right. So we don't need
to discuss this any further other than to say that the
Commttee, after the Committee gets the notion the Conmttee
will set dates and we will take it fromthere.

M5. JENNINGS: Yes. M. Harris |owered his voice
when it said "unless otherw se specified by the Presiding
Menber." So the Presiding Menber can extend the deadli ne.

PRESI DI NG MEMBER DOUGLAS: We understand that we
have the discretion to set the schedul e.

HEARI NG OFFI CER CELLI: Yes.

PRESI DI NG MEMBER DOUGLAS: We will set the
schedul e when we get the notion. W've tal ked bout two
weeks. 1'd like the parties to think about two weeks as
your general expectation unless the notion is different than
what we expect to see.

HEARI NG OFFI CER CELLI: But we are not talking
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about the schedul e per se, what we are tal king about is
t hese pre-FSA notions that the applicant is going to bring
on these | egal issues.

ASSCCI ATE MEMBER PETERVAN:  And |'Il also just add
a note. W had a nunber of comments, this is Comm ssioner
Peterman, on the PSA. |If there are other parties that wll
be intervening, you know, the sooner they are able to
intervene the better. But | amsensitive to the issue of
maki ng sure everyone does have enough tine. | do appreciate
t he comrent about the different |evel of preparation and
expertise, particularly for the Alternatives section. |
will be considering in my thinking on the scheduling.

HEARI NG OFFI CER CELLI: Right. Qur regul ations
are clear that when you conme in you take the case as you
find it. If you're a new intervenor you don't get new
di scovery, you don't get to -- we don't get to turn back the
clock and afford you sone sort of additional tine or
additional privileges that the other parties don't have.
And so, Ms. Jennings, as new people are going to intervene
We encourage you to encourage themto intervene sooner not
| ater.

M5. JENNINGS: | understand that. | wasn't asking
for sonething specific to the new intervenors, | was asking
for a fair process for all the intervenors.

HEARI NG OFFI CER CELLI: Certainly and that's our
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intent.

And | don't know if the County of Inyo is going to
intervene or not. | suppose we can hear about that. But if
you are going to we would reconmend you do it sooner not
| ater so that we know who the parties are and what we're
deal i ng with.

M5. MacDONALD: This is Cndy MacDonald, I'm --
|"msorry, this is Cndy MacDonald. [|'mkind of confused
what's going on here. | thought we were discussing a
schedule with the FSA, the testinony, prehearing,
evidentiary hearings, et cetera, and sonmewhere there's al
t hi s conversation about a notion.

HEARI NG OFFI CER CELLI: Yes, we went off --

M5. MacDONALD: |t seens to ne --

HEARI NG OFFI CER CELLI: I'msorry, | didn't nean
to cut you off; go ahead.

M5. MacDONALD: Well, | think you kind of are
getting -- | have no idea what we're tal king about with this
notion but | heard coments |ike not having a hearing,
filing briefs. The schedule I'mlooking at, briefs are
filed like three nonths after the FSA. So can you clarify
what exactly we're tal ki ng about, please.

HEARI NG OFFI CER CELLI: Yes. Let ne nake that
very clear and thanks for pointing that out.

The applicant has indicated that they wanted to
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bring what they called a limted notion to discuss issues of
a legal nature; to bring a notion so that the Cormttee can
resolve issues of a legal nature. And this is, this is al
separate fromthe scheduling discussions we're having,

Ms. MacDonald. So what | put up there is a schedule for how
we shoul d proceed to hearings and beyond to decision. But
now they are asking for a notion, which is sonething outside
of that schedul e.

M5. MacDONALD: Ckay.

HEARI NG OFFI CER CELLI: And it will affect the
schedule. And how it will affect the schedule and how it
will affect you is that dependi ng on deci sions nmade by the
Commttee it will affect what evidence cones in later. It
may very well affect it, | don't know, we haven't got the
notion yet. But when we do it will probably affect the way
the rest of the matter proceeds. So this is a separate
thing that we're tal king about that isn't on the schedule
and | hope that | just nade that clear.

M5. MacDONALD: Yes you did, thank you

HEARI NG OFFI CER CELLI: Gkay. One nonent.

So when the schedule cones out is the -- this

schedul e that you're |looking at is going to be part of what

will be our Notice of Evidentiary Hearing and Prehearing
Conference. So we will send out a Notice of Prehearing
Conference. Included in that notice is an explanation of
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what the parties need to do, what evidence, |ists of
wi tnesses and things like that, and this schedule will be
part of that. So right now we're just fornulating it, we're
in the forrmulation stage, as it were. And | wanted to
discuss it today and | really appreciate everybody's
comments on that because what 1'd like to do is finalize
this as soon as | can.

| think that barring some unforeseen circunstance,
and Ms. MacDonal d, as you now have seen, unforeseen
ci rcunst ances are foreseeable. They happen. It seens that
every time we have a schedule it seens to keep getting
knocked out. | don't know what it is, there's a poltergeist
or sonething, but no one can keep a schedule. And for who
knows, any nunber of reasons, they keep elongating. So this
is one of those exanples where it happened.

And that's why |I can say, speaking for nyself not
the Commttee, | personally am always reluctant to put out a
schedul e until | have an FSAin ny hot little hand. Because
then I know, okay, good, we've got an FSA, let's nove. And
so for me to put out a schedule prior to the FSA publishing
is always risky business.

So right now!l think it's good for especially the
i ntervenors and people who aren't very famliar with our
process, to see what the events are and where we're going

and what we're going to -- what the flow | ooks |ike. So at
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| east that nuch information you have in your hand. W wll
put out the actual schedule as we get nearer to an FSA

So with that we're waiting on a notion. Two weeks
|ater -- everything will proceed pursuant to 1716.5 of our
regs, which basically say that the parties get 15 days after
the notion to respond. W give the applicant a week to
rebut because the applicant has the burden of proof, and
then we woul d i ssue a decision as quickly as we can. Really
that's the Comm ssion's -- this Commttee's conmtment is to
get things out quickly.

So having had that discussion and now having a
sense of where we're going was there anything fromthe
County of Inyo, Ms. Cron?

M5. CROM Just a few points and a coupl e of
updates. One is we did receive a CGeneral Plan application
as referenced in our conments in July. There will be a
CGeneral Plan public nmeeting in Tecopa on the 29th of August.

There were a coupl e of issues concerning conformance with
Title 18 of the Inyo County Code, which we have addressed
with the applicant and we believe will be renedied by the
end of this week.

There is not, at this tinme, a request for either
nmerger or reversion to acreage.

There are sone | egal disputes between the

applicant and the county with respect to public roads
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existing on the facility and at this tinme there is not a
road abandonnment application.

There was conments about a point-of-sal e agreenent
bet ween the county and the applicant and I will indicate
that at this tinme there has not been any negoti ati ons nor
proposed agreenent forwarded to the County.

There has been a request by both Ms. MacDonal d and
staff concerning flooding issues. | will just indicate that
| have -- our staff is working on gathering that. It is,
unfortunately, not information that we maintain in sone sort
of dat abase that we can just pick a -- push a button and
get. It's actually maintained by the foremen that work out
in that area and they're |ooking at their daily logs right
now to gather that information to provide it. And yes, we
did have a flash flooding incident in July that we are aware
of . Let's see.

Wth respect to scheduling, we do not object to
t he proposed schedul e, the October deadline. Were that
pushes this out | amnot exactly sure but obviously that
will allow us nore time for the processing of the Genera
Pl an Amendnent and the request for zoning reclassification.

We have commenced the process with consultation
with the local tribes as is required by the Governnent Code
and we have had one tribe that has requested information and

| think will request formal consultation.
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As for intervention, we do not have a position at
this time; it is sonething that we are eval uating.

Qoviously we'll have to wait until either we receive the FSA
or possibly the notions may accel erate that decision and
that's sonmething that the Board will have to decide. So

t hank you.

HEARI NG OFFI CER CELLI: Thank you. As the parties
can see, intervention, it's going to be a fixed anount of
time. We're com ng down towards the point at which we are
going to cut off intervention. |It's usually 30 days before
t he prehearing conference notice goes out. Anyway, it's not
an infinite possibility to intervene in this matter and
peopl e who are considering it should get on the stick.

Wth that, if there is anything further from
applicant or staff? Because if not we're going to go to
publ i c conment.

M5. WLLIS: Nothing further fromstaff.

HEARI NG OFFI CER CELLI: Thank you, Ms. WIIis.

MR. HARRI'S: Surprisingly, nothing further.

HEARI NG OFFI CER CELLI: Thank you, M. Harris.

Anything further from-- Jon Zell hoefer, are you
on t he phone?

(No response.)

HEARI NG OFFI CER CELLI: GCkay. |l eene Anderson,

anyt hing further before we go to public coment?

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N kB O © O N o 00 »h W N R O

60

M5. ANDERSON: Nothing further at this tineg,
t hanks.

HEARI NG OFFI CER CELLI: Thank you. M. Scott
Smith on behalf of the A d Spanish Trail Association,
anyt hing further before we go to public coment?

MR SMTH  Nothing further at this point.

HEARI NG OFFI CER CELLI: Thank you. M. WMacDonal d,
anyt hing further before we go to public coment?

M5. MacDONALD: No, thank you

HEARI NG OFFI CER CELLI: Thank you. Then at this
time we are going to take public comrent.

| am | ooking around the room is there any nenber
of the public, M. Jennings, who is in the roomwho w shes
to make a comment ?

M5. JENNI NGS: (Shook head.)

HEARI NG OFFI CER CELLI: She's shaki ng her head no.

Let's go to the phone. First the way I"mgoing to
handl e t he phone is | have those people who actually typed
their nanes in on their conputers and then | have peopl e who
called in who are unidentified. So first I amjust going to
go through the peopl e whose nanes we have. Chris Huntley is
with staff. Christina Snowis with staff. | have Jane.
Jane, did you wish to make a public comment?

(No response.)

HEARI NG OFFI CER CELLI: Jane no | ast nanme. Ckay.

EHLERT BUSI NESS GROUP

(916) 851-5976




© 00 N o o B~ w N P

N NN N NN R R R R R R R R R
O N W N kB O © O N o 00 »h W N R O

61

And sone people are just listening in on their conputers
wi t hout a m crophone.

| have Jeanine H nde, she's with staff. Jim
Stroh? Jim Stroh, are you out there?

MR. STROH. No comment, thank you.

HEARI NG OFFI CER CELLI: Thank you, thanks for
listening. | have J. Leyva, is with staff. | have Maryl ow
Taylor, is with staff. Scott Smith. That is pretty nuch
everyone | have.

Sonebody who called in as Call In User #5. |If you
are on the phone and wi sh to make a public conment pl ease
speak up now.

(No response.)

HEARI NG OFFI CER CELLI: If you're on the tel ephone
and wi sh to nake a public coment please speak. This is
your opportunity to make a public coment.

(No response.)

HEARI NG OFFI CER CELLI: Ckay, it sounds like |
don't have any further public coment. So with that | wll
return the podi um back to Comm ssi oner Dougl as.

ASSOCI ATE MEMBER PETERVAN:  |' Il just -- this is
Comm ssioner Peterman. 1'Il just add the final coment for
M. Harris that a flying car did denonstrate at the SoCal
Auto Show earlier this year. It did not go very far but

maybe hovering so | amoptimstic about the ability for al
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the parties and the Cormttee to resolve sone of these

i ssues.

(Laughter.)

PRESI DI NG MEMBER DOUG.AS: You know, speaking of
flying cars, Comm ssioner Peterman. | read an article in

the great publication, the Davis Enterprise, about an
inventor in Davis who is also working on that technol ogy so
we'll ook forward to seeing it hit prinme tinme very soon.

(Laughter.)

PRESI DI NG MEMBER DOUGLAS: And on that note I'd
like to thank everybody for their participation today and
we'll ook forward to continued engagenent in this
proceedi ng. Thank you, we're adjourned.

(The Status Conference adjourned

at 11:33 a.m)

--000- -
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